STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION -.
COUNTY OF MECKLENBURG CaseNo.: J(/(2()S & /{

BANK OF AMERICA,N.A,,
Plaintiff,
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UNITED GENERAL TITLE INSURANCE

COMPANY and FIRST AMERICAN TITLE o s
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Defendants. iE
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Plaintiff Bank of America, N.A. (“Bank of America” or the “Bank™), for its (fonplaint
against defendants United General Title Insurance Company (“United General”) and First
American Title Insurance Company (“First American”) (collectively, “Defendants”), alleges and
says as follows:

I PRELIMINARY STATEMENT

This lawsuit arises from thousands of insurance claims that Bank of America has
submitted to its insurers United General and First American, which are now corporate affiliates
or have been merged into the same company. United General and First American issued to Bank
of America certain master insurance policies and certificates of insurance under those policies
that provide coverage to the Bank for losses arising from, among other things, title defects,
vesting issues, undisclosed intervening liens, and legal description errors, each of which is
explained in more detail herein. Each of the claims asserted by Bank of America against United
General or First American arises from a home equity loan or line of credit made by Bank of
America that is now in default and as to which there exists an insured title defect or other issue,
causing a loss covered under an insurance policy and certificate issued by United General or

First American.
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United General and First American have refused to pay Bank of America’s claims as
required under the policies and certificates and have failed to timely respond to the majority of
the Bank’s claims. As of February 2010, United General and First American have denied at least
2,200 of Bank of America’s claims — representing more than $235,000,000 in losses sustained by
the Bank — and have failed to timely respond to at least 2,300 of Bank of America’s claims —
representing more than $300,000,000 in losses sustained by the Bank. United General and First
American thus have breached the terms of their policies and acted in bad faith.

II. THE PARTIES, JURISDICTION, AND VENUE

1. Bank of America is a national bank with its headquarters and principal place of
business located in Charlotte, Mecklenburg County, North Carolina.

2. First American is an insurance company domiciled in California with its
headquarters and principal place of business located in California. Upon information and belief,
First American is a direct or indirect subsidiary of First American Corporation.

3. Upon information and belief, United General is an insurance company domiciled
in California with its headquarters and principal place of business located in either California or
Colorado.

4, Upon information and belief, on or about September 30, 2008, United General
transferred all or substantially all of its assets and liabilities to its parent company, First
American. Upon information and belief, the transaction was completed pursuant to a written
consent from the California Department of Insurance and an Instrument of Trénsfer and
Assumption that makes First American liable for any liabilities of United General, including any
liability United General may have to Bank of America arising from the insurance policies and

certificates issued to the Bank and the claims asserted in this lawsuit. Thus, as to all claims



pleaded in this lawsuit against United General, Bank of America is seeking and is entitled to hold
United General and First American jointly and severally liable for any liability of United General
to Bank of America.

5. United General and First American are subject to personal jurisdiction in North
Carolina. Both Defendants issued the insurance policies and certificates of insurance at issue in
this lawsuit to Bank of America located in North Carolina and have sent numerous letters
denying claims to Bank of America in North Carolina.

6. Upon information and belief, both United General and First American have sold
thousands of insurance policies to other policyholders in North Carolina, in addition to the
policies and certificates issued to Bank of America that are at issue in this lawsuit.

7. United General’s website has stated that United General “is currently doing
business in all states and the District of Columbia.” First America’s website likewise has
indicated that it does business in North Carolina. Both websites have included references to at
least eight office locations for each company in North Carolina.

8. United General and First American purposefully have availed themselves of the
laws of the State of North Carolina and have established sufficient contacts with the State such
that they are both subject to general and specific personal jurisdiction in this State for purposes
of this lawsuit.

9. United General and First American additionally are subject to personal
jurisdiction in this State pursuant to NC Gen. Stat. § 1-75.4(10) and other provisions of N.C.
Gen. Stat. § 1-75.4.

10.  Venue is proper in this county pursuant to N.C. Gen. Stat. § 1-80 and/or § 1-82.



III. FACTUAL ALLEGATIONS

A. The QuickClose LPI Program

11. On or about April 1, 2004, Bank of America acquired FleetBoston Financial
Corp., including Fleet National Bank (“Fleet”). Prior to that time, Fleet had entered into an
arrangement with Fiserv Solutions, Inc. d/b/a Integrated Loan Services (“Fiserv”) pursuant to
which Fiserv provided certain services to Fleet in connection with home equity loans and lines of
credit closed by Fleet under a program referred to as the ILS QuickClose Lien Protection
Insurance Program (the “QuickClose LPI Program™).

12. After Bank of America’s acquisition of Fleet, Bank of America adopted the
QuickClose LPI Program for its home equity lending business beginning in approximately
October 2005 until December 2007. (“Bank of America” is used expansively herein to include
Bank of America, N.A. and Fleet National Bank.)

13.  United General and First American entered into a National Agency Agreement
with Fiserv appointing Fiserv as the agent of the insurers in connection with insurance policies
issued by United General and First American to lenders that participated in the QuickClose LPI
Program, including policies issued to Bank of America and Fleet.

14.  Fiserv marketed the QuickClose LPI Program — for itself and on behalf of United
General and First American — as a replacement for conducting title searches in connection with
the loans processed under the program. A basic premise of the program was that a participating
lender would no longer conduct title searches in connection with loans processed under the
program in order to verify ownership or to identify existing liens on the collateral property.
Instead of conducting a traditional title search, a lender under the QuickClose LPI Program

would rely on the borrower’s statements made in applying for the loan, review a credit bureau



report for the borrower, and ask the borrower about any secured mortgages shown on the credit
report not disclosed by the borrower in the loan application.

15.  The QuickClose LPI Program included an insurance component intended to
protect the lender against any risks and losses resulting from the lender not conducting a title
search prior to closing. Among other things, the insurance policies were intended to protect
Fleet and Bank of America against the risks of certain types of title defects — including
undisclosed intervening liens, vesting problems, and legal description errors — that would have
been discovered had the Bank conducted a full title search.

16.  Anundisclosed intervening lien arises when a lien exists that is senior to Bank of
America’s lien and Bank of America was not aware that the lien was a secured lien on the
collateral property when it made its loan. For example, Bank of America may have intended to
be in a second lien position when it made the loan, but an intervening lien not disclosed as a
secured lien during the loan application process causes the Bank actually to have a third position.
As a result of the undisclosed intervening lien, Bank of America is in a more junior lien position
than it intended when it made the loan.

17. A vesting problem arises when Bank of America’s mortgage does not include all
of the signatures necessary in order to make the Bank’s mortgage effective as a lien on the éntire
collateral property. For example, a vesting problem may arise when the mortgage does not
include a co-owner’s signature or a spouse’s signature in some circumstances. As a result of the
vesting problem, Bank of America may not have an enforceable lien on the entire collateral
property.

18. A legal description error arises when the legal description attached to the Bank’s

mortgage does not match the legal description contained in the last deed of record conveying the



property. For example, the legal description attached to Bank of America’s mortgage may
describe a different unit or lot than the property that was intended as the collateral property. As a
result of the legal description error, Bank of America may not have an enforceable lien on the
intended collateral property.

19. In marketing the QuickClose LPI Program to Fleet and Bank of America, Fiserv,
as agent for United General and First American, made the following statements about the
insurance to be provided under the program, among others:

“No limitations or restrictions: (including FICO score) for coverage under

our program. All equity loans and lines of credit up to 8500,000 are
covered.”

“Coverage to lender for ALL title defects impairing lien position in case of
default”

“Coverage for all undisclosed title issues that impair lender's lien priority”

20. Upon information and belief, United General and First American were informed
of and approved the manner in which Fiserv marketed the QuickClose LPI Program and the
insurance policies that would be provided under the program, including the above statements.

21. When Bank of America closed a loan under the QuickClose LPI Program, the
Bank would notify Fiserv of the new loan and, after loan closing, send the mortgage document to
Fiserv. Fiserv was responsible for attaching a legal description to the signed mortgage or deed of
trust and arranging for the signed mortgage or deed of trust to be recorded with the appropriate
register of deeds.

22. Bank of America paid a pre-determined fee to Fiserv on each loan as a premium
for insurance on the loan and for Fiserv’s services in connection with the loan. On behalf of the

insurer, Fiserv issued to Bank of America a certificate of insurance to evidence that the loan was



insured under a QuickClose LPI Program master insurance policy issued by insurers such as
United General and First American.

23, Under the QuickClose LPI Program, if Bank of America closed and funded a loan
and later discovered that it did not have an enforceable mortgage in the lien position in which
Bank of America intended when it made the loan, the QuickClose LPI Program insurance
policies were intended to reimburse the Bank for its losses.

B. The United General and First American Policies

24.  United General issued to Bank of America an insurance policy bearing policy
number 22000002 and titled Residential Home Equity Mortgage Loan Policy (the “United
General Master Policy”). In addition, in connection with some individual loans, United General
issued other policies to Bank of America that contained or were intended to contain substantially
similar terms as the United General Master Policy. (The ﬁnited General Master Policy and all
other policies issued by United General to Bank of America or Fleet in connection with the
QuickClose LPI Program are referred to collectively herein as the “United General Policies.”)

25.  First American issued several policies to Fleet and/or Bank of America, including,
without limitation, FACT Master Loan Policy No. 100066, FACT Master Loan Policy No.
100067, and FACT Master Loan Policy No. 100101 (collectively, the “First American Policies”).
(The United General Policy and the First American Policies are referred to together as the
“United General and First American Policies.”)

26. As Fleet’s successor, Bank of America is now the insured under any United

General Policies and First American Policies issued to Fleet.
27. Among other responsibilities as agent of United General and First American,

Fiserv was authorized to issue insurance certificates in connection with Fleet and Bank of



America loans processed under the QuickClose LPI Program. The issuance of an insurance
certificate meant that the loan at issue was insured under the applicable United General Policy or
First American Policy, and that the Bank had paid a corresponding premium to United General
or First American.

28. The United General and First American Policies insure Bank of America for the
following risks, among others:

a. The mortgagor shown in the Insured Mortgage' not being the named grantee on
the last document recorded in the Public Records” purporting to vest the
mortgagor’s estate or interest in the title to the Land.}

b. The description of the Land not being sufficient to impart constructive notice to
purchasers and encumbrancers for value and without Knowledge.*

c. Any Monetary Lien’ affecting the title recorded in the Public Records.

d. Invalid execution of the Insured Mortgage because of forgery, fraud, undue

influence, duress, incompetency, incapacity, or impersonation.

! “Insured Mortgage” is defined as “the mortgage, deed of trust, deed to secure debt, or other security instrument,
documented by the Named Insured and identified in and evidenced by a Transaction Certificate.”

2 «pPyublic Records” is defined as “records established under state statutes at Date of Policy for the purpose of
imparting constructive notice of matters relating to real property to purchasers for value and without knowledge.”

3 “Land” is defined as “the land described in the Insured Mortgage and improvements affixed thereto which by law
constitute real property. The term Land does not include any property beyond the lines of the area described or
referred to herein, nor any right, title, interest, estate or easement in abutting streets, road alleys, avenues, lanes,
ways, or waterways.”

* “Knowledge” and “Known” are defined as “actual knowledge, not constructive knowledge or notice which may be
imputed to an Insured by reason of the Public Records.”

* “Monetary Lien” is defined as “any mortgage, deed of trust, deed to secure debt, judgment lien or other lien
affecting the title securing an obligation to pay money, but not including any lien created in an easement, covenant,
condition, restriction, or declaration of condominium or planned unit development.”



e. Unauthorized execution of the Insured Mortgage (a) under a falsified, expired or
otherwise invalid power of attorney; or (b) by an entity established for estate
planning purposes.

29.  Each of the United General and First American Policies additionally include or
were intended to include a credit endorsement that provided coverage for liens securing a debt
listed as unsecured on the borrower’s credit report reviewed by Bank of America in underwriting
the loan.

30.  Each of the United General and First American Policies additionally include or
were intended to include a gap endorsement that provided coverage for any liens or other title
issues that arose during the time after execution of the mortgage until the mortgage was
recorded.

C. Bank of America’s Claims

31.  Asof February 2010, United General and First American have denied at least
2,200 of Bank of America’s claims — representing more than $235,000,000 in losses sustained by
the Bank — and have failed to timely respond to at least 2,300 of Bank of America’s claims —
representing more than $300,000,000 in losses sustained by the Bank. United General and First
American thus have breached the terms of their policies and acted in bad faith.

32.  Prior to 2007, the majority of Fleet and Bank of America’s claims submitted to
United General and First American under the QuickClose LPI Program were paid by the
insurers.

33.  Beginning in 2007, accelerating in 2008, and continuing in 2009, Bank of
America, like other lenders in the United States, experienced a dramatic increase in borrowers

defaulting on their home mortgages. Those circumstances caused Bank of America to discover a



greater number of loans with insured title defects compared to what Bank of America historically
had discovered. This in turn caused the Bank to submit a higher volume of claims to United
General and First American than the Bank historically had submitted.

34,  As Bank of America’s claims volume increased in 2007 through 2009 compared
to what it had previously been, United General and First American made significant changes to
their claims handling practices and stopped paying claims similar to the ones the insurers
previously had paid, notwithstanding that the claims were submitted for coverage under the same
United General and First American Policies that had been in effect before 2007.

35.  After a Bank of America borrower defaulted on a home equity loan that had been
processed and insured under the QuickClose LPI Program, Bank of America in some cases
discovered a title defect that caused Bank of America to not be in the lien position that the Bank
had intended when it made the loan, to not have a valid mortgage on the entire collateral
property, or to not have a valid mortgage on the intended collateral property at all. Inthose
circumstances, Bank of America submitted a claim for reimbursement under the applicable
insurance policy, including the United General and First American Policies.

36.  Each of the claims at issue in this lawsuit arises from a home equity loan or line
of credit made by Bank of America that is now in default, involves a title defect or other issue
covered under the terms of the insurance policies issued by United General or First American,
and has resulted in an insured loss to Bank of America.

37.  The claims fall into three predominant categories, with some claims falling into
multiple of these categories: (The capitalized terms are defined for purposes of the rest of the

Complaint as set forth below.)
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a. Lien Position Claims. On these loans, Bank of America is not in the lien
position in which it intended to be — for example, a loan where Bank of America
intended to have the second lien on the property but in fact has the fourth lien on
the property as a result of two intervening liens that were not disclosed by the
borrower during the application process and were not listed as secured liens on
the borrower’s credit report reviewed by the Bank during the loan application
process.

b. Vesting Claims. On these loans, Bank of America’s mortgage was not signed by
all owners of the property or by all other person(s) required to sign the mortgage
in order for the mortgage to constitute an effective lien on the entire property —
for example, the lack of a signature by an undisclosed co-owner or an owner’s
spouse in certain states;

c. Legal Description Claims. On these loans, the legal description attached to
Bank of America’s mortgage does not match the legal description contained in the
last deed of record conveying the property to the owner(s). For example, the legal
description attached to Bank of America’s mortgage may describe a different unit
or lot than the one that was intended as the collateral property. As a result, Bank
of America may not have an effective lien on the intended collateral property.

D. United General and First American’s Breaches of Policy Terms by Denying
Covered Claims

38.  United General and First American have breached the terms of their policies and
breached their duty of good faith and fair dealing by denying Bank of America’s claims that are
covered under the terms of the applicable policy, by failing to pay Bank of America’s claims in a

timely manner required under the terms of the policies, and in other ways alleged herein.
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39.  Attached as Exhibit [ is a report listing all or substantially all of Bank of
America’s LPI claims that have been submitted to United General or First American that, as of
the filing of the Complaint, United General or First American has denied. The information in the
report is prepared and provided by Fiserv, United General and First American’s agent. Exhibit 1
includes the claims that have been wrongfully denied by United General and First American for

the reasons set forth below.

@) United General and First American’s Loss Calculation Method Violates
the Policies.

40.  United General and First American have breached the policy terms in several
ways. First, United General and First American have applied a loss calculation methodology
inconsistent with the policy terms and the understanding between the parties when the policies
were issued.

41.  The United General and First American Policies provide that Bank of America is
insured for its “actual monetary loss or damage sustained or incurred” by Bank of America
arising from a matter insured against under the policies. On each of the loans subject to a claim,
Bank of America has suffered an actual monetary loss in the form of the Bank’s charge-off
amount or the unpaid principal balance on the loan that is in default.

42.  United General and First American agreed and understood that they would
reimburse B\ank of America the amount that the Bank charged off on any loan involving an
insured defect or the unpaid principal balance on the Bank’s loan in default, subject to certain
limitations expressly contained in the policies.

43, When United General and First American issued their policies, these insurers,
through their agent Fiserv, indicated that a specific claim submission form would be used in the

event of a claim. That form contained a “Calculation of Loss” section. That section
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contemplated that, in the event of an insured defect, Bank of America would submit its charge-
off amount as its amount of loss.

44.  The claim submission form containing the Calculation of Loss section was
created by United General and First American’s agent, Fiserv. Upon information and belief,
United General and First American or their representatives were aware of and approved the
claim submission form prior to issuing their policies.

45.  As aresult of the claim submission form in'place and provided to Bank of
America when the United General and First American Policies were issued, as well as other
information, Bank of America had a reasonable expectation to be paid its charge-off amount or
unpaid principal balance as the amount of loss in the event of an insured defect under the United
General and First American Policies.

46.  The charge-off approach for calculating insured losses was consistent with the
terms of the United General and First American Policies providing that the Bank would be paid
its “actual monetary loss” and the intent of the parties, as Bank of America would not have made
the loans at issue and thus would not have sustained any loss on these loans had it been aware of
the title defect at the time of originating the loan.

47.  Instead of paying Bank of America its charge-off amount or unpaid principal
balance as contemplated, United General and First American have utilized a valuation-based
method in determining whether a loss exists and in calculating losses on Bank of America’s
claims. Under their valuation-based method, Unitéd General and First American have purported
to calculate Bank of America’s losses based on a supposed value of the collateral property at

some point after the loan is in default or after Bank of America submitted its claim.
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48.  The loss calculation approach employed by United General and First American
has no basis in the policies, is contrary to the intent of those policies, is contrary to the
reasonable expectations of Bank of America, and is contrary to applicable law.

49.  United General and First American thus have breached their policies and acted in
bad faith in determining whether Bank of America has sustained a covered loss and in
calculating the amount of Bank of America’s losses.

(i1) United General and First American Wrongfully Have Attempted to Impose

a Foreclosure Requirement Contrary to the Terms and Intent of the
Policies.

50.  United General and First American wrongfully have denied claims on the ground
that the Bank has not foreclosed on the loan.

51.  On the vast majority of the loans subject to a claim, Bank of America either
cannot foreclose on the loan or foreclosure would not make economic sense because of the
defect giving rise to the claim.

52.  The United General and First American Policies contain no requirement that Bank
of America foreclose in order to pursue a claim.

53.  Bank of America was told repeatedly by United General and First American’s
agent, Fiserv, that foreclosure would not be required in order to pursue a claim under the United
General and First American Policies.

54.  Nevertheless, United General and First American have refused to pay many of
Bank of America’s claims unless Bank of America forecloses on the loan at issue, in violation of

the policy terms and in bad faith.
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