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SUPERIOR COURT DIVISION -.
COUNTY OF MECKLENBURG CaseNo.: J(/(2()S & /{

BANK OF AMERICA,N.A,,
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Plaintiff Bank of America, N.A. (“Bank of America” or the “Bank™), for its (fonplaint
against defendants United General Title Insurance Company (“United General”) and First
American Title Insurance Company (“First American”) (collectively, “Defendants”), alleges and
says as follows:

I PRELIMINARY STATEMENT

This lawsuit arises from thousands of insurance claims that Bank of America has
submitted to its insurers United General and First American, which are now corporate affiliates
or have been merged into the same company. United General and First American issued to Bank
of America certain master insurance policies and certificates of insurance under those policies
that provide coverage to the Bank for losses arising from, among other things, title defects,
vesting issues, undisclosed intervening liens, and legal description errors, each of which is
explained in more detail herein. Each of the claims asserted by Bank of America against United
General or First American arises from a home equity loan or line of credit made by Bank of
America that is now in default and as to which there exists an insured title defect or other issue,
causing a loss covered under an insurance policy and certificate issued by United General or

First American.
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United General and First American have refused to pay Bank of America’s claims as
required under the policies and certificates and have failed to timely respond to the majority of
the Bank’s claims. As of February 2010, United General and First American have denied at least
2,200 of Bank of America’s claims — representing more than $235,000,000 in losses sustained by
the Bank — and have failed to timely respond to at least 2,300 of Bank of America’s claims —
representing more than $300,000,000 in losses sustained by the Bank. United General and First
American thus have breached the terms of their policies and acted in bad faith.

II. THE PARTIES, JURISDICTION, AND VENUE

1. Bank of America is a national bank with its headquarters and principal place of
business located in Charlotte, Mecklenburg County, North Carolina.

2. First American is an insurance company domiciled in California with its
headquarters and principal place of business located in California. Upon information and belief,
First American is a direct or indirect subsidiary of First American Corporation.

3. Upon information and belief, United General is an insurance company domiciled
in California with its headquarters and principal place of business located in either California or
Colorado.

4, Upon information and belief, on or about September 30, 2008, United General
transferred all or substantially all of its assets and liabilities to its parent company, First
American. Upon information and belief, the transaction was completed pursuant to a written
consent from the California Department of Insurance and an Instrument of Trénsfer and
Assumption that makes First American liable for any liabilities of United General, including any
liability United General may have to Bank of America arising from the insurance policies and

certificates issued to the Bank and the claims asserted in this lawsuit. Thus, as to all claims



pleaded in this lawsuit against United General, Bank of America is seeking and is entitled to hold
United General and First American jointly and severally liable for any liability of United General
to Bank of America.

5. United General and First American are subject to personal jurisdiction in North
Carolina. Both Defendants issued the insurance policies and certificates of insurance at issue in
this lawsuit to Bank of America located in North Carolina and have sent numerous letters
denying claims to Bank of America in North Carolina.

6. Upon information and belief, both United General and First American have sold
thousands of insurance policies to other policyholders in North Carolina, in addition to the
policies and certificates issued to Bank of America that are at issue in this lawsuit.

7. United General’s website has stated that United General “is currently doing
business in all states and the District of Columbia.” First America’s website likewise has
indicated that it does business in North Carolina. Both websites have included references to at
least eight office locations for each company in North Carolina.

8. United General and First American purposefully have availed themselves of the
laws of the State of North Carolina and have established sufficient contacts with the State such
that they are both subject to general and specific personal jurisdiction in this State for purposes
of this lawsuit.

9. United General and First American additionally are subject to personal
jurisdiction in this State pursuant to NC Gen. Stat. § 1-75.4(10) and other provisions of N.C.
Gen. Stat. § 1-75.4.

10.  Venue is proper in this county pursuant to N.C. Gen. Stat. § 1-80 and/or § 1-82.



III. FACTUAL ALLEGATIONS

A. The QuickClose LPI Program

11. On or about April 1, 2004, Bank of America acquired FleetBoston Financial
Corp., including Fleet National Bank (“Fleet”). Prior to that time, Fleet had entered into an
arrangement with Fiserv Solutions, Inc. d/b/a Integrated Loan Services (“Fiserv”) pursuant to
which Fiserv provided certain services to Fleet in connection with home equity loans and lines of
credit closed by Fleet under a program referred to as the ILS QuickClose Lien Protection
Insurance Program (the “QuickClose LPI Program™).

12. After Bank of America’s acquisition of Fleet, Bank of America adopted the
QuickClose LPI Program for its home equity lending business beginning in approximately
October 2005 until December 2007. (“Bank of America” is used expansively herein to include
Bank of America, N.A. and Fleet National Bank.)

13.  United General and First American entered into a National Agency Agreement
with Fiserv appointing Fiserv as the agent of the insurers in connection with insurance policies
issued by United General and First American to lenders that participated in the QuickClose LPI
Program, including policies issued to Bank of America and Fleet.

14.  Fiserv marketed the QuickClose LPI Program — for itself and on behalf of United
General and First American — as a replacement for conducting title searches in connection with
the loans processed under the program. A basic premise of the program was that a participating
lender would no longer conduct title searches in connection with loans processed under the
program in order to verify ownership or to identify existing liens on the collateral property.
Instead of conducting a traditional title search, a lender under the QuickClose LPI Program

would rely on the borrower’s statements made in applying for the loan, review a credit bureau



report for the borrower, and ask the borrower about any secured mortgages shown on the credit
report not disclosed by the borrower in the loan application.

15.  The QuickClose LPI Program included an insurance component intended to
protect the lender against any risks and losses resulting from the lender not conducting a title
search prior to closing. Among other things, the insurance policies were intended to protect
Fleet and Bank of America against the risks of certain types of title defects — including
undisclosed intervening liens, vesting problems, and legal description errors — that would have
been discovered had the Bank conducted a full title search.

16.  Anundisclosed intervening lien arises when a lien exists that is senior to Bank of
America’s lien and Bank of America was not aware that the lien was a secured lien on the
collateral property when it made its loan. For example, Bank of America may have intended to
be in a second lien position when it made the loan, but an intervening lien not disclosed as a
secured lien during the loan application process causes the Bank actually to have a third position.
As a result of the undisclosed intervening lien, Bank of America is in a more junior lien position
than it intended when it made the loan.

17. A vesting problem arises when Bank of America’s mortgage does not include all
of the signatures necessary in order to make the Bank’s mortgage effective as a lien on the éntire
collateral property. For example, a vesting problem may arise when the mortgage does not
include a co-owner’s signature or a spouse’s signature in some circumstances. As a result of the
vesting problem, Bank of America may not have an enforceable lien on the entire collateral
property.

18. A legal description error arises when the legal description attached to the Bank’s

mortgage does not match the legal description contained in the last deed of record conveying the



property. For example, the legal description attached to Bank of America’s mortgage may
describe a different unit or lot than the property that was intended as the collateral property. As a
result of the legal description error, Bank of America may not have an enforceable lien on the
intended collateral property.

19. In marketing the QuickClose LPI Program to Fleet and Bank of America, Fiserv,
as agent for United General and First American, made the following statements about the
insurance to be provided under the program, among others:

“No limitations or restrictions: (including FICO score) for coverage under

our program. All equity loans and lines of credit up to 8500,000 are
covered.”

“Coverage to lender for ALL title defects impairing lien position in case of
default”

“Coverage for all undisclosed title issues that impair lender's lien priority”

20. Upon information and belief, United General and First American were informed
of and approved the manner in which Fiserv marketed the QuickClose LPI Program and the
insurance policies that would be provided under the program, including the above statements.

21. When Bank of America closed a loan under the QuickClose LPI Program, the
Bank would notify Fiserv of the new loan and, after loan closing, send the mortgage document to
Fiserv. Fiserv was responsible for attaching a legal description to the signed mortgage or deed of
trust and arranging for the signed mortgage or deed of trust to be recorded with the appropriate
register of deeds.

22. Bank of America paid a pre-determined fee to Fiserv on each loan as a premium
for insurance on the loan and for Fiserv’s services in connection with the loan. On behalf of the

insurer, Fiserv issued to Bank of America a certificate of insurance to evidence that the loan was



insured under a QuickClose LPI Program master insurance policy issued by insurers such as
United General and First American.

23, Under the QuickClose LPI Program, if Bank of America closed and funded a loan
and later discovered that it did not have an enforceable mortgage in the lien position in which
Bank of America intended when it made the loan, the QuickClose LPI Program insurance
policies were intended to reimburse the Bank for its losses.

B. The United General and First American Policies

24.  United General issued to Bank of America an insurance policy bearing policy
number 22000002 and titled Residential Home Equity Mortgage Loan Policy (the “United
General Master Policy”). In addition, in connection with some individual loans, United General
issued other policies to Bank of America that contained or were intended to contain substantially
similar terms as the United General Master Policy. (The ﬁnited General Master Policy and all
other policies issued by United General to Bank of America or Fleet in connection with the
QuickClose LPI Program are referred to collectively herein as the “United General Policies.”)

25.  First American issued several policies to Fleet and/or Bank of America, including,
without limitation, FACT Master Loan Policy No. 100066, FACT Master Loan Policy No.
100067, and FACT Master Loan Policy No. 100101 (collectively, the “First American Policies”).
(The United General Policy and the First American Policies are referred to together as the
“United General and First American Policies.”)

26. As Fleet’s successor, Bank of America is now the insured under any United

General Policies and First American Policies issued to Fleet.
27. Among other responsibilities as agent of United General and First American,

Fiserv was authorized to issue insurance certificates in connection with Fleet and Bank of



America loans processed under the QuickClose LPI Program. The issuance of an insurance
certificate meant that the loan at issue was insured under the applicable United General Policy or
First American Policy, and that the Bank had paid a corresponding premium to United General
or First American.

28. The United General and First American Policies insure Bank of America for the
following risks, among others:

a. The mortgagor shown in the Insured Mortgage' not being the named grantee on
the last document recorded in the Public Records” purporting to vest the
mortgagor’s estate or interest in the title to the Land.}

b. The description of the Land not being sufficient to impart constructive notice to
purchasers and encumbrancers for value and without Knowledge.*

c. Any Monetary Lien’ affecting the title recorded in the Public Records.

d. Invalid execution of the Insured Mortgage because of forgery, fraud, undue

influence, duress, incompetency, incapacity, or impersonation.

! “Insured Mortgage” is defined as “the mortgage, deed of trust, deed to secure debt, or other security instrument,
documented by the Named Insured and identified in and evidenced by a Transaction Certificate.”

2 «pPyublic Records” is defined as “records established under state statutes at Date of Policy for the purpose of
imparting constructive notice of matters relating to real property to purchasers for value and without knowledge.”

3 “Land” is defined as “the land described in the Insured Mortgage and improvements affixed thereto which by law
constitute real property. The term Land does not include any property beyond the lines of the area described or
referred to herein, nor any right, title, interest, estate or easement in abutting streets, road alleys, avenues, lanes,
ways, or waterways.”

* “Knowledge” and “Known” are defined as “actual knowledge, not constructive knowledge or notice which may be
imputed to an Insured by reason of the Public Records.”

* “Monetary Lien” is defined as “any mortgage, deed of trust, deed to secure debt, judgment lien or other lien
affecting the title securing an obligation to pay money, but not including any lien created in an easement, covenant,
condition, restriction, or declaration of condominium or planned unit development.”



e. Unauthorized execution of the Insured Mortgage (a) under a falsified, expired or
otherwise invalid power of attorney; or (b) by an entity established for estate
planning purposes.

29.  Each of the United General and First American Policies additionally include or
were intended to include a credit endorsement that provided coverage for liens securing a debt
listed as unsecured on the borrower’s credit report reviewed by Bank of America in underwriting
the loan.

30.  Each of the United General and First American Policies additionally include or
were intended to include a gap endorsement that provided coverage for any liens or other title
issues that arose during the time after execution of the mortgage until the mortgage was
recorded.

C. Bank of America’s Claims

31.  Asof February 2010, United General and First American have denied at least
2,200 of Bank of America’s claims — representing more than $235,000,000 in losses sustained by
the Bank — and have failed to timely respond to at least 2,300 of Bank of America’s claims —
representing more than $300,000,000 in losses sustained by the Bank. United General and First
American thus have breached the terms of their policies and acted in bad faith.

32.  Prior to 2007, the majority of Fleet and Bank of America’s claims submitted to
United General and First American under the QuickClose LPI Program were paid by the
insurers.

33.  Beginning in 2007, accelerating in 2008, and continuing in 2009, Bank of
America, like other lenders in the United States, experienced a dramatic increase in borrowers

defaulting on their home mortgages. Those circumstances caused Bank of America to discover a



greater number of loans with insured title defects compared to what Bank of America historically
had discovered. This in turn caused the Bank to submit a higher volume of claims to United
General and First American than the Bank historically had submitted.

34,  As Bank of America’s claims volume increased in 2007 through 2009 compared
to what it had previously been, United General and First American made significant changes to
their claims handling practices and stopped paying claims similar to the ones the insurers
previously had paid, notwithstanding that the claims were submitted for coverage under the same
United General and First American Policies that had been in effect before 2007.

35.  After a Bank of America borrower defaulted on a home equity loan that had been
processed and insured under the QuickClose LPI Program, Bank of America in some cases
discovered a title defect that caused Bank of America to not be in the lien position that the Bank
had intended when it made the loan, to not have a valid mortgage on the entire collateral
property, or to not have a valid mortgage on the intended collateral property at all. Inthose
circumstances, Bank of America submitted a claim for reimbursement under the applicable
insurance policy, including the United General and First American Policies.

36.  Each of the claims at issue in this lawsuit arises from a home equity loan or line
of credit made by Bank of America that is now in default, involves a title defect or other issue
covered under the terms of the insurance policies issued by United General or First American,
and has resulted in an insured loss to Bank of America.

37.  The claims fall into three predominant categories, with some claims falling into
multiple of these categories: (The capitalized terms are defined for purposes of the rest of the

Complaint as set forth below.)
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a. Lien Position Claims. On these loans, Bank of America is not in the lien
position in which it intended to be — for example, a loan where Bank of America
intended to have the second lien on the property but in fact has the fourth lien on
the property as a result of two intervening liens that were not disclosed by the
borrower during the application process and were not listed as secured liens on
the borrower’s credit report reviewed by the Bank during the loan application
process.

b. Vesting Claims. On these loans, Bank of America’s mortgage was not signed by
all owners of the property or by all other person(s) required to sign the mortgage
in order for the mortgage to constitute an effective lien on the entire property —
for example, the lack of a signature by an undisclosed co-owner or an owner’s
spouse in certain states;

c. Legal Description Claims. On these loans, the legal description attached to
Bank of America’s mortgage does not match the legal description contained in the
last deed of record conveying the property to the owner(s). For example, the legal
description attached to Bank of America’s mortgage may describe a different unit
or lot than the one that was intended as the collateral property. As a result, Bank
of America may not have an effective lien on the intended collateral property.

D. United General and First American’s Breaches of Policy Terms by Denying
Covered Claims

38.  United General and First American have breached the terms of their policies and
breached their duty of good faith and fair dealing by denying Bank of America’s claims that are
covered under the terms of the applicable policy, by failing to pay Bank of America’s claims in a

timely manner required under the terms of the policies, and in other ways alleged herein.
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39.  Attached as Exhibit [ is a report listing all or substantially all of Bank of
America’s LPI claims that have been submitted to United General or First American that, as of
the filing of the Complaint, United General or First American has denied. The information in the
report is prepared and provided by Fiserv, United General and First American’s agent. Exhibit 1
includes the claims that have been wrongfully denied by United General and First American for

the reasons set forth below.

@) United General and First American’s Loss Calculation Method Violates
the Policies.

40.  United General and First American have breached the policy terms in several
ways. First, United General and First American have applied a loss calculation methodology
inconsistent with the policy terms and the understanding between the parties when the policies
were issued.

41.  The United General and First American Policies provide that Bank of America is
insured for its “actual monetary loss or damage sustained or incurred” by Bank of America
arising from a matter insured against under the policies. On each of the loans subject to a claim,
Bank of America has suffered an actual monetary loss in the form of the Bank’s charge-off
amount or the unpaid principal balance on the loan that is in default.

42.  United General and First American agreed and understood that they would
reimburse B\ank of America the amount that the Bank charged off on any loan involving an
insured defect or the unpaid principal balance on the Bank’s loan in default, subject to certain
limitations expressly contained in the policies.

43, When United General and First American issued their policies, these insurers,
through their agent Fiserv, indicated that a specific claim submission form would be used in the

event of a claim. That form contained a “Calculation of Loss” section. That section
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contemplated that, in the event of an insured defect, Bank of America would submit its charge-
off amount as its amount of loss.

44.  The claim submission form containing the Calculation of Loss section was
created by United General and First American’s agent, Fiserv. Upon information and belief,
United General and First American or their representatives were aware of and approved the
claim submission form prior to issuing their policies.

45.  As aresult of the claim submission form in'place and provided to Bank of
America when the United General and First American Policies were issued, as well as other
information, Bank of America had a reasonable expectation to be paid its charge-off amount or
unpaid principal balance as the amount of loss in the event of an insured defect under the United
General and First American Policies.

46.  The charge-off approach for calculating insured losses was consistent with the
terms of the United General and First American Policies providing that the Bank would be paid
its “actual monetary loss” and the intent of the parties, as Bank of America would not have made
the loans at issue and thus would not have sustained any loss on these loans had it been aware of
the title defect at the time of originating the loan.

47.  Instead of paying Bank of America its charge-off amount or unpaid principal
balance as contemplated, United General and First American have utilized a valuation-based
method in determining whether a loss exists and in calculating losses on Bank of America’s
claims. Under their valuation-based method, Unitéd General and First American have purported
to calculate Bank of America’s losses based on a supposed value of the collateral property at

some point after the loan is in default or after Bank of America submitted its claim.
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48.  The loss calculation approach employed by United General and First American
has no basis in the policies, is contrary to the intent of those policies, is contrary to the
reasonable expectations of Bank of America, and is contrary to applicable law.

49.  United General and First American thus have breached their policies and acted in
bad faith in determining whether Bank of America has sustained a covered loss and in
calculating the amount of Bank of America’s losses.

(i1) United General and First American Wrongfully Have Attempted to Impose

a Foreclosure Requirement Contrary to the Terms and Intent of the
Policies.

50.  United General and First American wrongfully have denied claims on the ground
that the Bank has not foreclosed on the loan.

51.  On the vast majority of the loans subject to a claim, Bank of America either
cannot foreclose on the loan or foreclosure would not make economic sense because of the
defect giving rise to the claim.

52.  The United General and First American Policies contain no requirement that Bank
of America foreclose in order to pursue a claim.

53.  Bank of America was told repeatedly by United General and First American’s
agent, Fiserv, that foreclosure would not be required in order to pursue a claim under the United
General and First American Policies.

54.  Nevertheless, United General and First American have refused to pay many of
Bank of America’s claims unless Bank of America forecloses on the loan at issue, in violation of

the policy terms and in bad faith.
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(i)  United General and First American Wrongfully Have Denied Lien
Position Claims Based on Liens Not Shown on the Borrower’s Credit
Report as Secured.

55.  United General and First American wrongfully have denied Lien Position Claims
when the intervening lien giving rise to the claim was not shown on the borrower’s credit report
as secured or where the claim otherwise qualifies for coverage under the United General and
First American Policies.

56.  The United General and First American Policies provide coverage to Bank of
America for undisclosed intervening liens. For purposes of Bank of America’s claims and the
Complaint, an “undisclosed intervening lien” is a lien on the collateral property senior to Bank of
America’s insured mortgage that (i) was not disclosed by the borrower and not listed as a secured
mortgage on the credit bureau report reviewed by Bank of America during the loan application
process or (ii) if listed on the credit bureau report as secured, a lien that the borrower indicated
was not secured by the property to be encumbered by the insured mortgage or that the borrower
indicated was paid in full and closed by the borrower. For example, Bank of America may have
made a loan intending to be in the second position, but an undisclosed intervening lien causes the
Bank to in fact be in a third position.

57.  The loan underwriting process contemplated by the United General and First
American Policies was that the Bank would ask borrowers only about secured mortgage loans
shown on the borrower’s credit report, not unsecured loans.

58.  The United General and First American Policies included a credit endorsement
that provided (using the specific language of the United General Master Policy as an example),
“the Company hereby insures the insured against all loss or damage which the insured may

sustain by reason of a lien securing a debt shown on the credit report as unsecured.”
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59.  In addition, in a letter dated November 5, 2005, First American stated on this
point, “Confirming our understanding, we will not interpose as a defense to our liability under
any Master Policy we have issued in connection with the QuickClose program . . . based on the
existence of a debt shown as secured on any credit report obtained by the Insured if the Insured
obtains an affirmative statement from the Borrower that the debt is not secured by the real estate
that is to be encumbered by the insured mortgage and/or has been paid in full and closed by
Borrower provided that the Insured has no actual knowledge that the Borrower’s statement is
incorrect.” United General made the same statement in a letter dated July 10, 2006.

60. Under the terms of the United General and First American Policies, the Bank was
required to ask borrowers only about lines shown on the credit report reviewed by the Bank
during underwriting as secured. This did not include lines listed on the credit report as revolving
loans or installment loans, as opposed to a secured mortgage. If a loan was listed as a revolving
loan or an installment loan on the borrower’s credit report reviewed during loan underwriting,
the United General and First American Policies did not require the Bank to ask the borrower
about that loan. If such a line in fact was a mortgage on the collateral property that caused Bank
of America to not be in its intended lien position, the United General and First American Policies
provide coverage for the claim whether or not the loan officer asked the borrower about the line.

61.  United General and First American have refused to pay Bank of America’s Lien
Position Claims when the intervening lien giving rise to the claim was listed on the borrower’s
credit report obtained during underwriting in some manner other than as a secured line, including
liens listed as a revolving or installment loan. In doing so, United General and First American

repeatedly have breached the terms of the policies and acted in bad faith.
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(iv)  United General and First American Wrongfully Have Denied Lien
Position Claims When Bank of America’s Loan Officer Did Not Have
Actual Knowledge of the Undisclosed Intervening Lien(s) Giving Rise to
the Claim.

62.  United General and First American also have wrongfully denied many of Bank of
America’s Lien Position Claims on the basis of an exclusion contained in the policies for
“Id]efects, liens, encumbrances, adverse claims or other matters: (a) created, suffered assumed or

agreed to by the Insured Claimant; (b) Known to the Insured Claimant, whether or not disclosed

in the Public Records . . ..”¢

63. The United General Master Policy and certain of the First American Policies
define “Known” as “actual knowledge, not constructive knowledge or notice which may be
imputed to an Insured by reason of the Public Records” (emphasis added).

64.  United General and First American have applied this “knowledge exclusion” to
deny many of Bank of America’s Lien Position Claims notwithstanding that the loan application
file does not show actual knowledge of the intervening lien by Bank of America when making
the loan, either from the borrower’s representations or from the Bank’s review of secured
mortgage lines on the credit bureau report.

65.  United General and First American have gone so far as to deny Bank of
America’s Lien Position Claims when the Bank’s loan underwriting notes contain an affirmative
statement indicating that there were no liens on the collateral property other than those disclosed
by the borrower when applying for the loan.

66.  On many of these claims, United General and First American appear to be

imposing — after the fact — a requirement that the Bank’s loan underwriting system notes contain

® The language quoted is from the United General Master Policy. United General and First American have relied on
similar exclusions from other of the United General and First American Policies.

17



some “magic language” regarding liens on the collateral property never required under the terms
of the United General and First American Policies themselves.

67.  United General and First American also wrongfully have denied Bank of
America’s Lien Position Claims when the lien at issue was shown as a closed account on the
credit bureau report reviewed by the Bank during loan underwriting or otherwise shown on the
credit bureau report in a manner that did not give Bank of America knowledge of an open and
active secured mortgage that would cause Bank of America’s lien to be in a more junior position
than the one intended when making the loan.

68. By denying Bank of America’s Lien Position Claims when the borrower did not
disclose the intervening lien in applying for the loan and the lien was not listed as an open
secured mortgage line on the credit bureau report reviewed be the Bank during the loan
underwriting process, United General and First American have breached the terms of their
policies and acted in bad faith. -
(v) United General and First American Wrongfully Have Denied Vesting

* Claims Based on Information and Documents Other Than the Borrower’s

Representations Concerning Ownership of the Property Made in Applying
for the Loan at Issue.

69.  United General and First American also wrongfully have denied Vesting Claims
based on information and documents other than the borrower’s representations concerning
ownership of the property made in applying for the loan at issue.

70.  The United General and First American Policies provide coverage to Bank of
America for vesting problems that cause Bank of America’s mortgage to not constitute an
enforceable lien on the entire collateral property. The Vesting Claims arise from circumstances

when the Bank of America mortgage or deed of trust is lacking a signature of a party whose
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signature was necessary in order for the Bank’s mortgage to constitute an enforceable mortgage
on the entire collateral property.

71.  The Vesting Claims typically arise from circumstances when (i) the borrower
failed to disclose a spouse and the applicable state law and/or vesting of the property on the last
deed conveying the property required the spouse’s signature in order for the deed of trust or
mortgage to constitute an enforceable lien on the entire collateral property, and/or (ii) the
borrower failed to disclose one or more co-owners whose signatures were required in order for
the deed of trust or mortgage to constitute an enforceable lien on the entire collateral property.

72.  When issuing their policies, United General and First American understood that
Bank of America would not conduct a full title search or otherwise confirm proper vesting prior
to closing the insured loans, andrthey understood that Bank of Americar would include vesting
information in the loan documents based on the borrower’s representations about ownership
made in applying for the loan at issue.

73.  United General and First American wrongfully have denied many of Bank of
America’s Vesting Claims on the basis of an exclusion contained in the policies for “[d]efects,
liens, encumbrances, adverse claims or other matters: (a) created, suffered assumed or agreed to
by the Insured Claimant; (b) Known to the Insured Claimant, whether or not disclosed in the
Public Records . . ..”’

74.  The United General Master Policy and certain of the First American Policies
define “Known” as “actual knowledge, not constructive knowledge or notice which may be

imputed to an Insured by reason of the Public Records” (emphasis added).

’ The language quoted is from the United General Master Policy. United General and First American have relied on
similar exclusions from other of the United General and First American Policies.
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75.  Indenying these claims, United General and First American have relied on
information that does not show that Bank of America’s loan officer had actual knowledge of the
undisclosed spouse or co-owner(s) at the time of making the loan and have acted contrary to the

terms and intent of the United General and First American Policies.

76. For example, United General and First American have denied Bank of America’s
Vesting Claims when the borrower did not disclose the spouse or co-owner(s) in the loan
application but, according to United General or First American, the existence of the undisclosed
spouse or co-owner(s) should have been known to the Bank by virtue of a loan file or loan
application separate from the loan application at issue in the claim, an entry on a credit report
unrelated to the collateral property at issue, or some documentation other than the borrower’s
representations to the Bank in applying er thg lqan atrirsrsugr in the claim. 7

77.  The United General and First American Policies never required that Bank of
America would confirm the proper vesting of the collateral property based on anything other
than the borrower’s representations during the loan application process. Contrary to the United
General and First American denials on many of Bank of America’s Vesting Claims, there was no
policy condition that required Bank of America to confirm the proper vesting based on other loan
applications by the borrower, credit reports, and/or any other document or information apart
from the borrower’s representations about ownership of the property made in applying for the
loan at issue.

78.  United General and First American have applied a constructive notice standard in
interpreting the knowledge exclusion, contrary to the terms of the policies that require the Bank

to have had actual knowledge of the defect in order for the exclusion to apply.
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79. By denying Bank of America’s Vesting Claims based on information other than
the representations made by the borrower concerning ownership of the collateral property when
applying for the loan, United General and First American have breached the terms of the policies
and acted in bad faith.

(vi)  United General and First American Wrongfully Have Denied Legal
Description Claims.

80.  United General and First American also have wrongfully denied Legal
Description Claims.

81.  The United General and First American Policies provide coverage to Bank of
America for errors in the legal descriptions that were attached to the Bank’s mortgage or deed of
trust by Fiserv prior to recording.

82.  Bank-of America’s Legal Description Claims arise from circumstances when the
legal description attached to the Bank of America mortgage or deed of trust does not match the
legal description contained in the last deed of record conveying the property. For example, the
legal description attached to Bank of America’s mortgage or deed of trust may describe a
different unit or lot from the one that was intended as collateral for the loan.

83.  Notwithstanding the discrepancy between the legal description attached to Bank
of America’s mortgage or deed of trust and the legal description contained in the last deed of
record conveying the intended collateral property, United General and First American have
denied many of Bank of America’s Legal Description Claims on the basis that the legal
description attached was sufficient to provide constructive notice of a lien on the intended
collateral property.

84. United General and First American have denied these claims in the absence of

any judicial determination that the legal description is in fact sufficient or that Bank of
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America’s lien is in fact enforceable on the intended collateral property notwithstanding the legal
description error.

85. By denying Bank of America’s Legal Description Claims absent any judicial
determination regarding the sufficiency of the legal description or the enforceability of Bank of
America’s lien on the intended collateral and without taking any measures to correct the legal
description, United General and First American have breached the terms of the policies and acted
in bad faith.

(vil)  United General and First American Wrongfully Have Denied Claims

Based on an Alleged Failure by the Bank to Timely Notify the Insurer of a
Claim Without Showing Any Prejudice to the Insurer.

86. United General and First American also have denied and refused to pay Bank of
America’s claims on the basis of an alleged failure by Bank of America to comply with policy
provisions regarding the timefréﬁie in which notice or proof of a loss is to be provided to the
insurers without showing any prejudice to the insurer, as required by applicable law. In doing
so, United General and First American have breached the terms of their policies, violated
applicable law, and acted in bad faith.

(viii)  First American Wrongfully Has Denied Claims Under an Exclusion
Related to Purchase Money Mortgages.

87. On some claims, First American wrongfully has refused to pay claims relying on
an exclusion related to purchase money mortgages contained in some First American Policies.
Although the clear intent of the exclusion is to preclude claims where the insured loan was a
purchase money mortgage, First American has applied the exclusion to circumstances where the -
intervening lien giving rise to the claim or some other loan was a purchase money mortgage.
First American’s refusal to pay these claims is a breach of the terms of the policies and

constitutes bad faith.
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(ix)  United General and First American Wrongfully Have Denied Claims
Based on an Alleged Failure by the Bank to Obtain an Executed
Borrower’s Title Agreement or Affidavit.

88.  United General and First American also have denied coverage for some Bank of
America claims when Bank of America allegedly did not obtain an executed title agreement or
affidavit from the borrower.

89. The United General and First American Policies, each of which contained an
integration clause, did not contain any provision requiring the lender to obtain a borrower’s title
agreement or affidavit as a condition of coverage.

90. United General and First American’s denial of claims based on a purported
requirement of a borrower’s title agreement or affidavit constitutes a breach of the policy terms
and bad faith.

91.  In addition to the specific issues enumerated above, United General and First
American have breached the terms of the policies by denying claims for other reasons not
supported under the terms of the policies and/or applicable law.

E. United General and First American’s Failure to Timely Respond to
Thousands of Claims

92.  The United General and First American Policies require the insurer to respond to
a claim within a certain period of time. For example, the United General Master Policy provides,
“When liability and the extent of loss or damage has been definitely fixed in accordance with
these Conditions and Stipulations, the loss or damage shall be payable within 30 days thereafter.”
The other United General and First American Policies contain substantially similar provisions.

93. United General and First American have breached the terms of the policies and

acted in bad faith by failing to provide a coverage position and to pay Bank of America’s
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covered claims within the time frames set forth in the policies and/or within any reasonable time
frame or other time frame set by applicable law.

94.  Attached as Exhibit 2 hereto is a report listing Bank of America claims that the
Bank submitted more than thirty days prior to the filing of the Complaint but as to which United
General or First American has yet to communicate a coverage decision or to pay Bank of
America’s claim. The information included in Exhibit 2 is from a report prepared and provided
by Fiserv, United General and First American’s agent.

95.  The report attached as Exhibit 2 indicates that, as of the filing of the Complaint,
Bank of America has submitted at least 2,300 claims to United General and First American that
have been pending for more than thirty days and as to which United General and First American
have failed to provide a coverage position w1th1n the tequired time frame.

96.  United General and First American have breached the terms of their policies and
acted in bad faith by failing to pay or to communicate a coverage position on thousands of Bank
of America’s claims within the time frame provided under the policies.

F. United General and First American’s Delay Tactics in Requesting Additional

Documents and Information After Any Opportunity to Request Such
Documents Has Been Waived

97.  For most of 2008 and 2009, United General and First American adopted an
approach to Bank of America’s claims whereby they either denied or ignored the vast majority of
the Bank’s claims for an extended period of time without responding to the claims.

98. Beginning in approximately August 2009, United General and First American
apparently realized that they could not ignore Bank of America’s claims and refuse to provide a
coverage position on those claims. Within a span of a few months in 2009, United General and
First American sent more than 2,000 letters to Bank of America requesting additional documents

and information on a large portion of Bank of America’s pending claims.
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99.  When United General and First American sent the letters requesting additional
information, many of the claims had been pending for many months, some much longer than
that. In some cases, the Bank had submitted the claim more than a year before United General or
First American made the request for additional information.

100. The information and documents requested in United General and First American’s
more than 2,000 letters are in most cases irrelevant to the claim and not needed to make a
‘coverage decision.

101. The vast majority of additional information and documents now requested by
United General and First American were never contemplated to be required for a claim based on
the claim submission form that was created by United General and First American’s agent
Fiserv, approved by Urnitefdr Genergl and Flrst American, and accepted by United General and
First American on thousands of claims without objection.

102. The agreed claim submission form listed specific documents to be submitted in
connection with a claim. United General and First American now are seeking to unilaterally
change the intent and understanding between the parties by imposing additional document
requirements never before imposed under the policies.

103.  On the vast majority of Bank of America’s claims that are now subject to a
request fdr additional information, United General or First American never requested any
additional information on the claim for months after receiving notice of the claim — much less
within the thirty day timeframe contemplated for paying the claim.

104.  One of the specific requests that United General and First American have made is
for a signed certification page in connection with many claims. This request is contrary to what

Fiserv told Bank of America about the certification page prior to preparing and submitting the
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claims. On all or the vast majority of the claims in which that request has been made, the request
is untimely and violates N.C. Gen. Stat. § 58-3-40 and other applicable law.

G. United General and First American’s Bad Faith Settlement Practices

105. In addition to other wrongful and bad faith conduct alleged herein, United
General and First American have acted in bad faith by admitting coverage on numerous of Bank
of America’s claims but refusing to pay those claims as required under the terms of the
applicable policies.

106. Instead of paying the claims as required under the terms of the policies, United
General and First American have attempted to condition payment of the covered claims on
receipt of an executed settlement agreement that attempts to impose on Bank of America
additional terms beyond those contained in the United General and First American Policies.

107. UnitedrCV}Ve’ne;rarlr ana Fifst American have breached the terms of their policies and
acted in bad faith by attempting to unilaterally impose conditions not contained in their policies
before paying Bank of America’s covered claims.

COUNT1I
Breach of the Insurance Policies

108. The preceding allegations are incorporated as if stated fully herein.

109. The United Géneral and First American Policies constitute valid insurance
contracts that impose certain obligations on United and First American, including an obligation
to timely pay Bank of America for the losses it has sustained in connection with loans on which
Bank of America has submitted a claim that is covered under the terms of the policies.

A, Lien Position Claims

110. The United General and First American Policies provide coverage to Bank of

America for undisclosed intervening liens. For purposes of Bank of America’s claims and the
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Complaint, an “undisclosed intervening lien” is a lien on the collateral property senior to Bank of
America’s insured mortgage that (i) was not disclosed by the borrower and not listed as a secured
mortgage on the credit bureau report reviewed by Bank of America during the loan application
process or (ii) if listed on the credit bureau report as secured, a lien that the borrower indicated
was not secured by the property to be encumbered by the insured mortgage or that the borrower
indicated was paid in full and closed by the borrower. For example, Bank of America may have
made a loan intending to be in the second position but an undisclosed intervening lien causes the
Bank to in fact be in a third position.

111.  Each of the United General and First American Policies provides coverage for
Lien Position Claims based on the policy provisions insuring Bank of America for, among other
things, the risk of “[alny Monetary Li;ng affecting th¢ title recqrded in the Public Records,”

b4

“la]ny defect in or lien or encumbrance on the title,” “[t]he priority of any lien or encumbrance
over the lien of the insured mortgage,” and/or “[l]ack of priority of the lien of the insured

mortgage over any statutory lien for services, labor or material . . ..”

B. Vesting Claims

112.  The United General and First American Policies provide coverage to Bank of
America for vesting problems that cause Bank of America’s mortgage to not constitute an
enforceable lien on the entire collateral property. The Vesting Claims arise from circumstances
when the Bank of America mortgage or deed of trust is lacking a signature of a party whose
signature was necessary in order for the Bank’s mortgage to constitute an enforceable mortgage

on the entire collateral property.

¥ “Monetary Lien” is defined as “any mortgage, deed of trust, deed to secure debt, judgment lien or other lien
affecting the title securing an obligation to pay money, but not including any lien created in an easement, covenant,
condition, restriction, or declaration of condominium or planned unit development.”
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113.  The Vesting Claims typically arise from circumstances when (i) the borrower
failed to disclose a spouse and the applicable state law and/or vesting of the property on the last
deed conveying the property required the spouse’s signature in order for the deed of trust or
mortgage to constitute an enforceable lien on the entire collateral property, and/or (ii) the
borrower failed to disclose one or more co-owners whose signatures were required in order for
the deed of trust or mortgage to constitute an enforceable lien on the entire collateral property.

114. Each of the United General and First American Policies provides coverage for
Vesting Claims through the policy provisions insuring Bank of America for, among other things,
the risk of “[tJhe mortgagor shown in the Insured Mortgage9 not being the named grantee on the
last document recorded in the Public Records'® purporting to vest the mortgagor’s estate or
interest in the title to th¢ Land” ,”7 “V[i]nyalidrexrecutioﬂrrl of the Insured Mortgage because of
forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation,”
“[u]nauthorized execution of the Insured Mortgage (a) under a falsified, expired or otherwise
invalid power of attorney; “[t]itle to the estate or interest . . . being vested other than as stated
therein,” “[ajny defect in or lien or encumbrance on the title,” “[u]nmarketability of the title,”

and/or “[t]he invalidity or unenforceability of the lien of the insured mortgage upon the title.”

? “Insured Mortgage” is defined as “the mortgage, deed of trust, deed to secure debt, or other security instrument,
documented by the Named Insured and identified in and evidenced by a Transaction Certificate.”

1 «pyblic Records” is defined as “records established under state statutes at Date of Policy for the purpose of
imparting constructive notice of matters relating to real property to purchasers for value and without knowledge.”

"' “Land” is defined as “the land described in the Insured Mortgage and improvements affixed thereto which by law
constitute real property. The term Land does not include any property beyond the lines of the area described or
referred to herein, nor any right, title, interest, estate or easement in abutting streets, road alleys, avenues, lanes,
ways, or waterways.”
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C. Legal Description Claims

115. The United General and First American Policies provide coverage to Bank of
America for errors in the legal descriptions that were attached to the Bank’s mértgage or deed of
trust by Fiserv prior to recording. Bank of America’s Legal Description Claims arise from
circumstances when the legal description attached to the Bank of America mortgage or deed of
trust does not match the legal description contained in the last deed of record conveying the
property. For example, the legal description attached to Bank ot America’s mortgage or deed of
trust may describe a different unit or lot from the one that was intended as collateral for the loan.

116. Each of the United General and First American Policies provides coverage for
Legal Description Claims through the provisions that insure Bank of America for, among other
things, the risks of “[t]he d¢s§ription of the Land not being sufﬁcient to impart constructive
notice to purchasers and encumbrancers for value and without Knowledge'?,” “[any defect in or
lien or encumbrance on the title,” “[u]nmarketability of the title,” and/or “[t}he invalidity or

unenforceability of the lien of the insured mortgage upon the title.”

D. Breaches by United General and First American

117.  United General and First American have breached the terms and conditions of the
United General and First American Policies on Bank of America’s claims (inclusive of Lien
Position Claims, Vesting Claims, Legal Description Claims, and other types of claim) by, among
other things:
a. Failing to timely reimburse Bank of America for its actual monetary losses on
claims covered under the terms of the United General and First American

Policies;

12 «Knowledge” and “Known” are defined as “actual knowledge, not constructive knowledge or notice which may
be imputed to an Insured by reason of the Public Records.”
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Failing to timely communicate a coverage decision on Bank of America’s claims;
Denying Bank of America’s claims notwithstanding that the policies obligate
United General or First American to reimburse Bank of America for its covered
losses;

Basing coverage decisions and loss payments on Bank of America’s claims on a
valuation-based method for calculating loss amounts notwithstanding that the
parties contemplated that Bank of America, in the event of a covered claim,
would be paid its charge-off amount or unpaid principal balance, subject to
certain express loss limitations contained in the policies;

Basing coverage decisions and loss payments on Bank of America’s claims on
property Valu¢s not accurate as of the tim¢ when Bank of America made the loan
or discovered the title defect giving rise to the claim;

Imposing a foreclosure requirement inconsistent with the terms and intent of the
United General and First American Policies;

Denying Bank of America’s claims based on an exclusion related to purchase
money mortgages where Bank of America’s loan was not a purchase money
mortgage (as to First American only);

Requesting additional information and documents not required to make a claim
under the policies and not reasonably related to or needed by the insurer in order
to evaluate and make a coverage decision after the insurer has waived any
opportunity to request additional information;

Denying Bank of America’s claims based on an alleged failure by Bank of

America to provide additional information when United General and First
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118.

American have, by failing to timely request such information, waived the
opportunity to request such information;

Denying Bank of America’s claims based on conditions not contained in the
policies issued to Bank of America; and

Denying Bank of America’s claims on the basis of timing requirements for claim
filing without establishing any prejudice to the insurer.

United General and First American additionally have breached the terms and

conditions of the United General and First American Policies on Bank of America’s Lien

Position Claims by, among other things:

119.

a. Denying Bank of America’s Lien Position Claims based on liens shown on the

borrower’s credit bureau report as unsecured, in violation of the terms of the
credit endorsement included in the United General and First American Policies;
and

Denying Bank of America’s Lien Position Claims based on a knowledge
exclusion when Bénk of America’s loan officer did not have actual knowledge of
the undisclosed intervening lien.

United General and First American additionally have breached the terms and

conditions of the United General and First American Policies on Bank of America’s Vesting

Claims by, among other things:

a. Denying Bank of America’s Vesting Claims based on information and documents

other than the borrower’s representations concerning ownership of the collateral

property made in applying for the loan at issue; and
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b. Denying Bank of America’s Vesting Claims based on a knowledge exclusion
when Bank of America’s loan officer did not have knowledge of the vésting
defect giving rise to the claim.

120.  United General and First American additionally have breached the terms and
conditions of the United General and First American Policies on Bank of America’s Legal
Description Claims by, among other things, denying such claims without taking any measures to
correct the legal description error and without obtaining any judicial determination that Bank of
America’s mortgage is enforceable notwithstanding the legal description issue.

121.  Each breach by United General and/or First American in connection with Bank of
America’s claims has caused Bank of America to sustain damages in an amount to be proven at

trial.

COUNT II
Breach of the Duty of Good Faith and Fair Dealing / Punitive Damages

122, The preceding allegations are incorporated as if stated fully herein.

123.  Pursuant to applicable law, the United General and First American Policies
include an implied covenant of good faith and fair dealing that require United General and First
American to conduct themselves so that nothing is done which impairs the right of Bank of
America to receive the benefit of the policies.

124.  United General and First American have engaged in aggravated conduct, have
acted in bad faith, and have acted willfully and maliciously by, among other things:

a. Failing to act fairly and in good faith with Bank of America;
b. Refusing to pay thousands of Bank of America’s justifiable and covered claims;
c¢. Failing to provide a coverage position on thousands of Bank of America’s claims

in a timely manner and as required under the terms of the policies;
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d. Requesting additional information and documents not required to make a claim
under the policies and not reasonably related to or needed by the insurer in order
to evaluate and make a coverage decision when any opportunity to request such
information has been waived by the extended period of time elapsed since
submission of the claim;

e. Attempting to impose on Bank of America additional settlement conditions not
included in the United General and First American Policies as a condition of
making any payment on claims where the insurer has admitted coverage;

f. Applying a loss calculation method contrary to the terms and intent of the United
General and First American Policies;

g. Imposipg a foreclosure requirement contrary to the terms and intent of the United
General and First American Policies;

h. Wrongfully denying Bank of America’ Lien Position Claims based on liens
shown on the borrower’s credit bureau report as unsecured contrary to the terms
and intent of the United General and First American Policies, including the credit
endorsement included therein;

i.  Wrongfully denying Bank of America’s Lien Position Claims based on a
knowledge exclusion when Bank of America’s loan officer did not have
knowledge of the undisclosed intervening lien(s) giving rise to the claim,

j. Wrongfully denying Bank of America’s Vesting Claims based on information and
documents other than the borrower’s representations concerning ownership of the

collateral property made in applying for the loan at issue;

33



k. Wrongfully denying Bank of America’s Legal Description Claims without any
judicial decision establishing that the legal description is sufficient or that Bank of
America’s lien is enforceable on the intended collateral property and without
taking any measures to correct the legal description error;

. Wrongfully denying Bank of America’s claims based on an alleged failure by the
Bank to timely notify the insurer of a claim without showing any prejudice to the
insurer;

m. Wrongfully denying Bank of America’s claims under an exclusion related to
purchase money mortgages where there is no reasonable interpretation of the
exclusion that would apply to a circumstance other than where Bank of America’s
loan that is the subject of the claim was a purchase money mortgage (as to First
American only);

n. Wrongfully denying Bank of America’s claims based on an alleged failure by the
Bank to obtain an executed borrower’s title agreement or affidavit when the
United General and First American Policies did not contain any provision that
required the Bank to obtain such a document as a condition of coverage; and

0. Imposing conditions on Bank of America’s claims that are not included in the
applicable policies.

125.  United General and First American’s conduct has been of an aggravated nature
and amounts to tortuous conduct independent of any breach of contract by United General or

First American.
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126.

United General and First American’s conduct has caused and is causing Bank of

America damages, and Bank of America is entitled to recover from United General and First

American actual damages and punitive damages in an amount to be determined at trial.

127.

128.

COUNT 111
Unfair Claims Settlement Practices
(Violation of N.C. Gen. Stat. § 58-63-15 and § 75-1.1)

The preceding allegations are incorporated as if stated fully herein.

United General and First American have committed unfair claim settlement

practices in violation of N.C. Gen. Stat. § 58-63-15(11), including the following:

a.

Failing to acknowledge and act reasonably promptly upon communications with
respect to claims arising under insurance policies;

Failing to adopt and implement reasonable standards for the prompt investigation
of claims arising under insurance policies;

Refusing to pay claims without conducting a reasonable investigation based upon
all available information;

Failing to affirm or deny coverage of claims within a reasonable time after proof-
of-loss statements have been completed;

Not attempting in good faith to effectuate prompt, fair and eciuitable settlements
of claims in which liability has become reasonably clear;

Compelling the insured to institute litigation to recover amounts due under an
insurance policy by offering substantially less than the amounts ultimately
recovered in actions brought by such insured;

Attempting to settle a claim for less than the amount to which a reasonable man

would have believed he was entitled;
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h. Delaying the investigation or payment of claims by requiring an insured claimant
... to submit a preliminary claim report and then requiring the subsequent
submission of formal proof-of-loss forms, both of which submissions contain
substantially the same information;

i. Failing to promptly settle claims where liability has become reasonably clear,
under one portion of the insurance policy coverage in order to influence
settlements under other portions of the insurance policy coverage; and

j. Failing to promptly provide a reasonable explanation of the basis in the insurance
policy in relation to the facts or applicable law for denial of a claim or for the
offer of a compromise of settlement.

129. Although Bank of Amerricaﬂirswnqt r¢quired under Vapplicabrlrer law to present such
proof, United General and First American each have committed and performed the
aforementioned acts with such frequency as to indicate a general business practice.

130.  United General and First American’s actions have been in or affecting commerce.

131.  United General and First American’s conduct alleged herein has been unfair or
deceptive and constitutes a breach of the North Carolina Unfair & Deceptive Trade Practices
Act, N.C. Gen. Stat. § 75-1.1.

132, Bank of America has been damaged by United General and First American’s
unfair claims settlement practices.

133, Bank of America is entitled to recover treble damages and its attorneys fees and

costs pursuant to N.C. Gen. Stat. § 75-16.
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COUNT IV
Misrepresentation and False Advertising
(Violation of N.C. Gen. Stat, § 58-63-15(1) and § 75-1.1)

134, The preceding allegations are incorporated as if stated fully herein.

135. United General and First American entered into a National Agency Agreement
with Fiserv appointing Fiserv as the agent of the insurers for purposes of certain insurance
policies issued by United General and First American to lenders that participated in the
QuickClose LPI Program, including policies issued to Bank of America and Fleet.

136. Fiserv marketed the QuickClose LPI Program — for itself and on behalf of United
General and First American — as a replacement for conducting title searches in connection with
the loans processed under the program.

137. In marketing the QuickCIose LPVIVPrograyn torFleet gnd Bank of Ame:ica, Fisery,
as agent for United General and First American, made the following statements about the
insurance to be provided under the program, among others:

“No limitations or restrictions: (including FICO score) for coverage under
our program. All equity loans and lines of credit up to $500,000 are
covered.”

“Coverage to lender for ALL title defects impairing lien position in case of
default”

“Coverage for all undisclosed title issues that impair lender’s lien priority”

138.  Upon information and belief, United General and First American were informed
of and approved the manner in which Fiserv marketed the QuickClose LPI Program and the
insurance policies that would be provided under the program, including the above statements.

139. Inthe event and to the extent that United General and First American prevail in
defending their decisions to deny Bank of America’s claims in a manner inconsistent with any

representations or statements made by United General or First American, though Fiserv, prior to
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or at the time of issuing any of the United General and First American Policies, then the
statements made by United General or First American, through Fiserv, constituted
misrepresentations and false advertising of the United General and First American Policies in
violation of N.C. Gen. Stat. § 58-63-15(1).

140.  Although Bank of America is not required under applicable law to present such
proof, United General and First American each have committed and performed the
aforementioned acts with such frequéncy as to indicate a general business practice.

141.  United General and First American’s misrepresentations and false advertising
were in or affecting commerce.

142.  United General and First American’s misrepresentations and false advertising
were unfair or deceptive and chstitute a breach of Fhe North Carqlina Unfair & Deceptive Trade
Practices Act, N.C. Gen. Stat. § 75-1.1.

143. Bank of America has been damaged by United General and First American’s
misrepresentations and false advertising.

144.  Bank of America is entitled to recover treble damages and its attorneys fees and
costs pursuant to N.C. Gen. Stat. § 75-16.

COUNT YV
Declaratory Judgment

145.  The preceding allegations are incorporated as if stated fully herein.

146. An actual controversy between Bank of America, on the one hand, and United
General and First American, on the other hand, has arisen concerning the scope of coverage
afforded under the United General and First American Policies and the obligations of the parties

with respect to Bank of America’s claims asserted under those policies.
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147, Pursuant to N.C. Gen. Stat. § 1-253 et. seq., Bank of America is entitled to
judgment declaring, pursuant to the United General and First American Policies, that:

a. Each of the United General and First American Policies is a valid insurance
policy entitling Bank of America to coverage;

b. United General and First American are obligated to reimburse Bank of America
on covered claims for the amount of Bank of America’s charge-off amount or the
amount of Bank of America’s unpaid principal balance on the loan at issue;

¢. United General and First American’s application of a valuation-based method for
determining whether coverage exists and for calculating the amount of Bank of
America’s covered losses is contrary to the terms and intent of the policies;
alternatively, in the event a valuation-based method is appropriate, that United
General and First American must use a value of the collateral property as of the
date when Bank of America made the loan or when Bank of America discovered
the title defect giving rise to the claim;

d. United General and First American are obligated to pay Bank of America’s
covered claims without imposing any requirement or condition that Bank of
America initiate a foreclosure action;

e. United General and First American are obligated to pay Bank of America’s Lien
Position Claims when the intervening lien giving rise to the claim was not
disclosed by the borrower when applying for the loan and not listed as a secured
mortgage on the borrower’s credit bureau report reviewed during underwriting the

loan;
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United General and First American are obligated to pay Bank of America’s Lien
Position Claims when the intervening lien giving rise to the claim was listed as a
revolving or installment loan rather than as a secured mortgage on the borrower’s
credit bureau report reviewed during underwriting the loan;

United General and First American cannot deny coverage for Bank of America’s
Lien Position Claims based on any exclusion regarding knowledge of the
intervening lien by the Bank unless the intervening lien giving rise to the claim
was disclosed by the borrower when applying for the loan or was listed as a
secured mortgage on the borrower’s credit bureau report reviewed during
underwriting the loan;

United General and First Americanr cannot deny coverage fqr Bankrof America’s
Vesting Claims based on any information or documents other than representations
concerning ownership of the intended collateral property made by the borrower
when applying for the loan;

United General and First American cannot deny coverage for Bank of America’s
Legal Description Claims unless there is a judicial determination that Bank of
America’s lien is enforceable against the intended collateral property;

United General and First American cannot deny coverage for Bank of America’s
claims based on any timing requirements contained in the United General and
First American Policies unless the insurer establishes some specific and material

prejudice to the insurer resulting from the alleged delay by Bank of America;
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k. First American cannot deny coverage for Bank of America’s claims based on an
exclusion related to purchase money mortgages when the loan giving rise to the
claim itself was not a purchase money mortgage;

. The United General and First American Policies do not contain any provision
requiring that Bank of America have obtained an executed borrower’s title
agreement or affidavit as a condition of coverage;

m. United General and First American cannot deny coverage for Bank of America’s
claims based the lack of an executed borrower’s title agreement or affidavit when
United General and First American issued a certificate of insurance as to the loan
insured;

n. United General and First American cannot deny coverage for Bank of America’s
claims based on conditions not contained in the United General and First
American Policies.

0. United General and First American violate the terms of their policies when they
fail to respond to Bank of America’s claims within thirty days after each claim is
submitted by Bank of America;

p. United General and First American waived any request for additional information
on Bank of America’s claims if the request was not made within thirty days
following Bank of America’s submission of the claim; in those circumstances,
United General and First American are not entitled to any additional information
regarding the claim and are obligated to communicate a coverage position based

on the information previously submitted by the Bank;
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q. United General and First American cannot deny Bank of America’s claims based
on an alleged failure by the Bank to cooperate or to provi‘de additional
information when United General or First American did not request the
information within thirty days following Bank of America’s submission of the
claim; and

r. When coverage exists, United General and First America must reimburse Bank of
America for its covered losses without imposing any additional settlement terms
or conditions on Bank of America apart from the terms contained in the
applicable policy.

WHEREFORE, Plaintiff Bank of America, N.A. prays the Court:

(a) Recommend this case for designation as an exceptional or complex business case
pursuant to Rules 2.1 and 2.2 of the General Rules of Practice for the Superior
and District Courts based on such request as may be made by Plaintiff;

(b) Order a trial by jury of all of Plaintiff’s claims that may be tried to a jury;

(c) Enter a judgment against each Defendant for actual monetary damages in excess
of ten thousand dollars ($10,000.00);

(d)  Enter a judgment against each Defendant for punitive damages for each action by
the Defendant as to which Plaintiff establishes a right to recover punitive damages
in excess of ten thousand dollars ($10,000.00);

(e) Enter a judgment against each Defendant pursuant to N.C. Gen. Stat. § 75-16 for
treble damages for each violation of N.C. Gen. Stat. § 58-63-15 and/or N.C. Gen.
Stat. § 75-1.1;

63 Enter a judgment against each Defendant pursuant to N.C. Gen. Stat. § 75-16 for
Bank of America’s attorneys fees and costs in connection with each violation of

N.C. Gen. Stat. § 58-63-15 and/or N.C. Gen. Stat. § 75-1.1;

() Enter a declaratory judgment declaring the parties’ rights and obligations as set
forth herein;

(h) Enter any judgment on claims asserted and proven as to United General against
United General and First American, jointly and severally;
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